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ABSTRACT ' > . _ 

. The United States Supreme Court has to date decided 

four major cases dealing with curricula or' the rights of students. 
' The Court (1) declared unconstitutional a lawthat prohibited 
instruction in evolutionary theory, (2) upheld the right of students 
in school to express their views on controversial subjects > 
extended protection under the free- speech clause -to student 
of a university newspaper^ and (^) held that a. school board 
to trial to show that it had a val id purpose in withdrawing 
of books from its school libraries. Two dec is ions accommodateij 
conscience-based objections by students: the Court held that a ' 
compulsory school attendance law should not apply to Amish children 
beyond the eighth grade and exempted children from fiagsaiute 
regui ^ements . Lower court dec is ions in 1982 upheld the prohibi ti on of 
ope school play^ stated that another piay_was improperly prohibi ted , 
ruled against the baririi5g_of two books aad one film, made two 
decisions against mandatory instruction of the creationist theory, 
and approved sex education courses in New Jersey. The educational 
implications of these decisions are noted. (MLF) 
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Cunieuluin and , 
ilie Constitution 



^ - ' I • ^ 

When public educators expand * the\range of ideas available to 
students, they face a corresponding increase in complaints 
about tha materials used for the- program. Many of these 
•complaints conns from politically or rel ig iod.sly conservative 
individuals and organizations ; .but liberals complain too, 
of ten^' -abo.ut stereotyping • basedf upon race, _seoc, handicap, 
Eng 1 i sh- 1 arig uag e. ability o((r ot?he_r cha r §.c t e r i s t ic s . 
Conversely, educators 'Sometirn*s face pressure from parents to 
include materials of a_ relagious nature in the curriculum. 
Finally, students introduce their own ideaB in school^, and in 
many ways these ideas become part of the* total education 
environment.^ If J5ublic educators ' yield to pressure to 
restrict the full :_range of Ideas available tp 'students ^ they 
may £ace both an educational , and constitutional dil.emma. In 
particular, restriction of material may run afoul pf the fr^e 
speech blause of the first amendment, while inclusion "of ^ 
material to support religious views may violate the first 
amendment's prohibition against es tabl isHrnertt of religion. 



The Trends ^ . ' 

The Association of Amef-ican Put>l ishers ^ the American Library 
soc i a t i.on , and t b e As s o c i a t i o n for Supervision and 
Curriculum Development have jointly reported an increase in 
complaints about texts and other books used in public 



schools • About h.a^l f of . al 1 formal complaints^ they say^ lead 
to some limi'tation of student .access to material.' Most 
cbmpl^irits .received by local officials focus .on martierial 
about sexr sexuality ^ or contain objectionable language. 
Complaints received at the state level often center on " the 
pervasiveness of "secalar liumajiism" in school., programs. 
Specific subjects --include evolut ibhary theory ^ United States 
history, valtles clarification^ arid subjects th^t are seen as 
undermining tcad i tional family values. n 

In -a 1982 _survey of 860 librarians/ th^ National Council of 
Teachers of Eng 1 ish _ ^NCTE and'its- Wisconsin chapter reported 
an increase in ^ chal lehges _tb books i n . high school libraries 
over the past 16 years. _ _ Th i rty-f our , percent of the survey 
respondents reported challenge:S/ compared, 1iO 30% in 1977 and 
20% in 1966^ S#\renteen percent of the respondents' reported 
local censorship groups, up from 1% in- 1977.- ; 

The J.ibrarians (identified 48 "most / f feguentfy challenged" 
books, including such cla-ssi.cs as Huckleberry _ Finn , The 
Catcher in the Rye , ' Oft Mice and 'Men Manchild j.n\ t*h3 Promi sed 
Land , A _ Farewell to Arms , and gFavg New World . . Th e most 
frequently challenged periodicals l included the Chiris t ian 
Sc ience Moni tor gbony ^ Esqui re , l^ad ijes Hbm^ : Journal > Ms . 
Magazine , Th e Ne w Re pu 1 i c , NewsweeT 7 Science Di^e^ , Sovie t 
Li f 6 ;, Sports Illustrated , and U.S. News a nd Wo r Id Re po r t . . 

States typically leave 'curricular decisions to local 
authorities, specifying only -broadly the subjects to be 
taught. ' Almost half the states, (for ;exauraple, Cal i-fqrnia , 
Mississippi, Ohio, and "Texas) have textbook^ f^^^f^^i?? 
committees to approve texts. Texas, which has petmitt^d 
citizens to submit compla ints about proposed^ selections^ is 
shifting to a policy that allows ^them to also ^apparJ: 
proposed selections. ' 

- . ■■ \ ■ ■ - . 

Finally, there has been a nationwide lobbying effort to 
persuade^public educators to devjDte^ time to "scientific 
creationism" — usually defined in more or iessS^ecular £erms 
as a theory of instantaneous' creation of humankind and the 
world. While it is difficult. to assess eitlier the extent to 
which students ' are. speaking oat^ ih_ school - or educators* 
responses , the-^ number _ of student free- speech cases has 
declined over the past decade. This may be due to a" discline 
in student activity, increased accep4:ance of studeint speech, 
^'or bbth.^ 



Supreme Court Decisions 

The United States Supreme Court has to .date decided fojar 
major" cases dealing with either public decisions affecting 
'Curricula or the rights of students to present individual 



views while in school. ((Five other decisions on' prayer and 
Bible reading are , discussed _ irv ECS Issueg^am .No. 33.) 
Although the Court .has .riot clearly - articulated a general 
standard, for curricular decisions, it appears to be using a 
purpdse-or iented test. . If_ school officials el im inate 
material simply because they disagree with the content, or if 
they i nclude i t to promote a rel ig ious v iew, the pel icy i s 
unconstitutibnai . ^On the other harid , curricular decisions 
based on educational need ' are constitutional. Similarly, the 
first aiTtendment prohibits the silencing of student - views 
based on disagreement with Jthose . views^ School, officials 
must show that student expression would substantial ly disrupt 
the education^ program, before they can consti tutionally €orbid 
it- 

o In 1968, the United States Stipreme edurt held that states 
may not use. the public school cur r icul um. to promote a 
religious ,view,- although states r^orinally have- full 
authority to set curriculum requirements; in Spperscn^^J^ 
- Arkajisas , the Court decided that the Arkarisas_leg islature 
prohibited instruction in evolutionary ' theory to promote a 
particul^ar religious view, and d ec 1 a r ed . t h e , 1 a w 
. unconstitutional . The case has important implication^ for 
selecting or excluding curriculum "mater ials. 

. .__ . • . _________ ^ _ 

o i<i 1969, the .Court upheld the right of students in schools 
to exgress their views on ^ con troyersial subjects, so long 
3s they do so in the right pla_c4 and manner. 
Specifically, the Court upheld the right of students to 
wear /^black -armbands in protest of the _ Vietnam _war , in 
Tinker v;. : f)es itoanas— School ^i strict . Such displays are 
symbolic speech, protected by the free-speech clause of 
the first ameridment . The Court observed that a- student's 
right to;, f ree spee.oh prevailed even where it provoked 
others. They said tfiat school adminis tratorr should deal 
first -with the_ dijsrupt^iye students , rather'^than with those 
who ^ appropriately express their views, and they should 
Ifmit free expression only, to prevent actual arid 
substantial d i sr uption of the school prog ram . In Tinker f 
the Court envisioned^ the public high school .as a place for 
free and open > discussion of ideas among teachers and 
students . 

1973 ,^ the Co ur t ex tend ed prot.ectior\ under the 

.free-speech .clause to student editors'^ of a' university 
newspaper. They had . run _a ^tory using stree t : language and 
a; political cartoon with_ sexual overtanes.. The* Court 
. observed that the un i vers i ty • s * interest in-M con vent ion s of 
decency" wa£ i nad equa te t o^ over r id.e^ the impp r tran t 
interests protected under the first amendment, 'in '' jPapi^^h 
V. Board of Curators. ^ ^ 



o In July 1982^ a f our- mem be r pLurality of. the Court held 
that a Long Island/ N._Y*_ schb'ol board must go. to trial to 
show that it had a valid purpose in withdrawing a number 
of boQks from its schdbl 1 ibrkr ies • _ .Si nee the Supreme 
^Cburt decision on _this . case. ( Board of Education y . Island 
Tre^s Union Free District No > 26 v, Pico ) y the schdbl 
district has' restored the_ books some with a requirement 
for parental approval befote a student can check them out 
-- thus averting ,a trial. 

Lower Court Decisions in 1982' . . 

o On December 29, 1981^ the United States Court of Appeals 
for the Third. Circuit upheld the decision .of a Delaware 
school board to prohibit staging of the 'play. Pippin ^ by a/ 
high school drama class. The court found ho violation of 
.the first amendment's guarantee df free' exercise of 
religidn. One month' later, the Maryland State Bdard df 
Education ruled. that^ a Maryland school district improperly 
prb.iibited product ion' bf _the play^ One Flew Over Th'e 
Cuckoo ' s Ne St / basing its .decision bn pri nc:ipl es' .o f ^ sound 
education policy, not the Constitution . 

o The United States Court of Appeals for the Eighth Circuit 
held that a Minnesota school board could pot remove a 
particular filjrn £rdm its curriculum. The f ilm , enti tied 
"The Ldttery," , presented a story in which the citizens of 
a small town randomly selected one amdng them^selyes to be 
stdned to death each y^ar. The Eighth - Ci rcitit held that 
the^chdol bdard vidlated -students * first amendment rights 
(which includes the right to have access .to ideas of 
-Others) when they censored th e f i Im be ca u^se -of 

_^ disagreement with its id'^dlogical and ^rel ig ious themes. 

o : Gordon Parks' book, ^ he L e a rning Tree , remained _on the 
shel V es^ ^ f t'he Mead School D_i s t r i c t _nea r Spo ka ne , 
Washing ton, de sprite j^rotests from the Moral Maj ori tyi ; A 
'federal district court judge d ismissed ^ the case without a 
trial on September 13, 1982' but reopened it shortly after. 

o A federal district c-burt in Maine has brdered the 
Baileyviiie School Committee to lift its ban against 
• Richard J. Glasser's book about Vietnam, 3 65 Bays ^ The^ 

; board had banned the book for^ "obscene" language, but no 
board member had read it. 

o A Colorado appellate court ruled, that college of fic ial s 
could -not censor a student newspaper without showing, an 
overriding state interest. 




o In MaLeari v. Arkansas Board of Sduc^feidri ^ a federal 
district court str uck dbv* the 1981 Arkansas equal tirne 
law. The law was^lmost _a . verba tim copy of the niodel bill 
distributed by Gitizens for Fairness in Education, a group 
"promoting "scienj:ific _ creation ism" : nationwide^ ' The 
drafters of this;'bill clearly sought to avoid the major 
pitfalls ^fourid _in ^ JSpperson and to treat creationist theory 
as . a rel ig i ousiy neutral sub j <^ct . Nonetheless , the c our t 
found the intent of the law was to promote a religious 
vi$w, and voided it.' 

o In December 1982, a federal district judge, citing a state 
constitutional .provision lodging' curriculum decisions with 
the j^tate board of education, struck a similar scientific 
creationigm law in LouCisiana. The case is Auguillard v. 
Treeri . ^ . • 

^^o^:{i^ Family' life courses sex education have received 

judicial approval, in New Jersey^ in_ Smith v. Ricci . The 
: New Jersey State Board of Education decided to require all 
scho.pl - distr ic ts -to have such programs Wi_th _ d if f ereri t 
content for different grade levels. _ Individual children 
could be excused where family raised objections based on 
' "sincerely held moral or religious beliefs." 

Excusai iPoIxcies ^ 

ftgcommoda t ing Gonsc ieric e^^Ba^s^d — Ob j ections 

Where^ it would be unconstitutional to censor ideas presented 
in schools because of > disagreement with these ideas, to 
excuse _c_hildren from particip^^ is another* matter. 

Constitutional principles require that a child be excused 
frorii_ school activities his or hisr sincere and 

conscientious beliefs outweigh ' the state's interest in 
requiring the^ ^afe t iv i ty . - As an outstanding example, in 
Wisconsin zv_^ -Yader , the Uni ted States Su'^tieiife Cour t held that 
a_ compulsory school attendance law , should not apply to Amish 
children beyond the 8th_^ grade. The Cou'rt also has exempted 
children frdm _f 1^9 __saiute requirements, reasoning that 
freedom / d£ speech includes the right to remain silent, in 
West Virginia State Board of Educ^ation v'. ^Barnette. 



Questions ■ - ■ ' - 

As education leaders develop cr modify the public schobi 
curricula, they' shpuld consider.: 

» * 

O' What inpulcates -crea^tiye^ critical thought in children? 
What are the education implications of narrowing the range 
of materials available to children? 
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. - <^ . . _ . . ... 

d To What exte-rit shbul<3_the ^ge of the 'child .affect 
decisions about content of curricula? 

o Does exf)Osure td literature containing racist ^ sexist, 
religidus/ or anti-rel ig idus concepts influence a jihild's 
views? If so, are there ways to. present the material that 
help children adopt broader perspectives and critrical^ly 
evaluate ^such material? > • ' 

6 Which- courses are so value-laden that ah excusal becouies 
appropr iate? Which courses are so value- laden that they 
should be elective? 

d If", where excusal is appropriate, parents' and chi-ld 
disagree over whether to exeraise it, /who should prevail? 

m ..... _: ._ . 

o If pjibl ic educators <3ec id e t_o el iminate mater ial that is 
offensive to particuiar g^o^ps or individuals, *what will 
the public school curriculiim become? • - 

• _ . ... i 
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